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Finance Committee 
 

16th Meeting, 2015 (Session 4), Wednesday 27 May 2015 
 

Scotland’s Fiscal Framework 
 

Purpose  

1. At its meeting on 4 February, the Committee agreed to undertake an inquiry 
examining the proposals for a fiscal framework set out in Chapter 2 of the 
UK Government command paper: Scotland in the United Kingdom: An enduring 
settlement. 
 
2. The Smith Commission recommended that the “devolution of further 
responsibility for taxation and public spending, including elements of the welfare 
system, should be accompanied by an updated fiscal framework for Scotland, 
consistent with the overall UK fiscal framework.” Chapter 2 of the command paper “is 
intended as the start of a process to develop a suitably robust and coherent 
framework.” 
 
3. The Committee has issued a call for evidence in relation to the inquiry and 
has agreed to take evidence at a number of meetings with a view to reporting before 
the summer recess. All written evidence received is available on the Committee’s 
website.  
 
4. At this meeting, the Committee will take evidence from— 
 
 Professor Alan Trench; and 
 
 David Phillips, Senior Research Economist, Institute of Fiscal Studies; 
 
5. Written submissions provided in advance of the evidence session are 
attached. 
 
Conclusion 
 
6. The Committee is invited to consider the above. 

  
 

Alan Hunter 

Assistant Clerk to the Committee 
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  INQUIRY INTO SCOTLAND’S FISCAL FRAMEWORK 
WRITTEN SUBMISSION FROM DAVID PHILLIPS, 

INSTITUTE FOR FISCAL STUDIES 
 

1. Introduction 

This is a response by David Phillips, a senior research economist at the Institute for 
Fiscal Studies (IFS). The views and opinions expressed here are those of the author 
only. The IFS has no corporate views.  

David Phillips has led the IFS’s work on the fiscal future of Scotland, both in the run 
up to the Scottish Independence referendum, and as proposals for further devolution 
have been made following Scotland’s “No” Vote. In particular, he has recently 
analysed the workings of the Barnett formula, and examined the issues that need 
addressing in Scotland’s fiscal framework following the publication of the Smith 
Commission’s agreed proposals.  

This earlier work may also be useful to the committee’s work. Please see the 
following publications: 

http://www.ifs.org.uk/publications/7484 

http://www.ifs.org.uk/publications/7442  

Also please find a presentation attached. This was given at the Finance Committee’s 
Away Day in Stirling on March 30th, and summarises much of David’s latest thinking 
on the topic.  

Please note this response focuses on the following areas: 

 The “No Detriment Principles” 
 The block grant adjustments 

2  What needs to be included within a revised funding framework for Scotland and 
how do we ensure that it is fair, transparent, effective and mechanical rather 
than requiring regular negotiations? 

Scotland’s new funding framework will need rules governing the main elements of the 
Scottish Government’s budget: 

 The remaining Block Grant 
 Deductions and additions to the block grant to account for revenue 
devolution/assignment and welfare devolution. 
 Devolved/assigned tax receipts 
 The Scottish Government cash reserve 
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1 See, for instance, the reports of the Calman Commission, the Smith Commission, and the House of 
Lords Committee (2009) on the Barnett formula.  
2 Such a needs-based assessment would likely involve Scotland receiving substantially less than at 
present, however (the Holtham Commission suggested that identifiable spending would be around 
105% of the English level if calculated on a needs basis, compared to more like 115% at present). 
3 If Scotland’s population were to be growing at the same rate as England, convergence would occur 
when spending is growing. If Scotland’s population were growing less quickly than England’s, 
convergence may not occur (it depends on the rate of growth of spending and relative population 
growth).  
4 http://www.ifs.org.uk/publications/7442 

 Scottish Government borrowing. 

The Smith Commission (in paragraph 95) and subsequent UK Government 
Command Paper set out plans/principles that have relevance for these areas.  These 
include that the Barnett formula should continue to determine the underlying block 
grant; that the UK government should bear the risk of shocks that face the UK as a 
whole; that Scotland should neither gain nor lose simply from the devolution of new 
powers to Scotland (No Detriment Principle 1); and, that neither Scotland nor the UK 
government should face detriment from the policy decisions of the other government 
(together, No Detriment Principle 2).   

It is relevant to ask whether these principles are consistent with fairness, 
transparency, effectiveness and automaticity.  

First, taking the Barnett Formula – there is clear political will to maintain this as the 
basis for calculating the block grant. It has the benefit of being relatively simple (in 
principle), and mechanical. However, it is arbitrary, and when introduced in the late 
1970s, was never envisioned to still be in use almost 40 years later. Virtually every 
assessment of devolved funding arrangements has recommended it be replaced, 
generally with a needs-based block grant.1 There would clearly be real difficulties in 
implementing such a change, even over a period of several years.2 But it seems hard 
to deny such a system would be ‘fairer’ than the existing system, which involves a 
block grant that has no relation to current needs, and at least in principle, implies 
convergence in funding in the long run.3 It is also important to realise that the Barnett 
formula isn’t immutable and has been changed in the past to account for devolution – 
most notably with respect to the devolution of business rates. Analysis suggests that 
these changes were made in a flawed way and have led to the Barnett formula 
treating changes in spending at the UK Government’s Department for Communities 
and Local Government inappropriately. These flaws should be remedied (an 
approach to doing that has been set out in a recent IFS publication)4 . 

The idea that the UK government should bear the risks of shocks facing the UK as a 
whole makes sense from a practical point of view: the UK government has more 
flexibility to respond (it has more tax instruments under its control, for instance), and 
is likely to be able to borrow more easily than the Scottish Government. As economic 
cycles are fairly well aligned across the UK, such an approach would significantly 
reduce the revenue risks facing Scotland, and thus, reduce the scale of additional 
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borrowing powers Scotland would need to manage those risks.  

The no detriment principles would seem sensible at first glance, but implementing 
them in practice will be difficult. This issue is addressed in more detail in the 
responses to subsequent questions.  

A key element of satisfying the criteria of fairness is to determine an appropriate block 
grant adjustment. This involves setting an initial adjustment, and then indexing that 
adjustment in subsequent years. Further detail on this will be provided in the answer 
to the question addressing the block grant adjustment.  The key point is that it is not 
possible to design a system that meets both no detriment principles, and is at the 
same time “transparent, effective and mechanical”. But it is possible to design such a 
system that is broadly “fair” if one is more flexible about the no detriment principles. 
Such flexibility will be key to implementing a workable system  

3  What mechanisms are required to ensure the transparency and effective 
scrutiny of how the block grant is calculated including the operation of the 
Barnett formula? 

The House of Lords Committee on the Barnett Formula recommended in 2009 that 
full information on the calculations undertaken to determine the block grant (including 
the operation of the Barnett formula) should be published. This recommendation has 
not been acted upon in a comprehensive manner. To ensure transparency and 
effective scrutiny, such information should be published in full at every fiscal event 
which affects the devolved governments’ block grants.  

Two sorts of information should be published: 

- Information on what changes in spending by Whitehall Departments have been 
deemed ‘comparable’, and from which a Barnett consequential therefore arises, and 
what changes have been deemed ‘non comparable’, and therefore lead to no Barnett 
consequentials. This should include a justification for such decisions, as well as 
information on whether the decision required negotiation between the UK and 
devolved governments. 
- HM Treasury officials produce spreadsheets to calculate the changes to block 
grants, based on spending changes and the decisions about whether they should 
lead to Barnett consequentials. These spreadsheets should be published at the time 
of each fiscal event, and an archive should be made available.  

4  What mechanisms are required to ensure the transparency and effective 
scrutiny of adjustments to the block grant to reflect the tax revenues foregone 
by the UK Government? 

In principle at least, the first year adjustments to the block grant are relatively 
straightforward to implement, although the calculations involved may be complex. 
When devolving a tax, the block grant is reduced by the amount of revenue being 
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transferred. When devolving responsibility for an additional area of spending, the 
block grant is increased by the amount the UK would have spent in Scotland on that 
area.  

Given the complex calculations that may be required in order to estimate these 
quantities, it would be preferable if the UK Government and Scottish Government 
agree on a methodology, and publish detailed information on the calculations. This 
will allow proper external scrutiny. If agreement on a single method cannot be 
reached, then both parties should publish detailed information on their methods, and 
resulting calculations. The OBR and Scottish Fiscal Commission should continue to 
assess and, if appropriate, sign off these calculations. Information should also be 
published on the mechanism by which ultimate agreement is reached (and what that 
agreement entailed). Consideration should be given for an independent institution to 
act as an arbiter.  

Calculating the adjustment to the block grant in subsequent years is more 
conceptually complex. One cannot simply continue to deduct or add an amount equal 
to the revenues or spending devolved. Doing this would remove any incentive for the 
Scottish Government to boost tax revenues or limit expenditure growth (including 
through discretionary tax rises, or spending cuts): any change in revenue or spending 
would simply be cancelled out by an offsetting change to the block grant adjustment. 

 There are a number of methods for adjusting the block grant, and each has different 
properties. None will meet all the principles set out by the Smith Commission, 
however, meaning that the UK and Scottish Governments will have to prioritise which 
principles they think are more important to be met. The attached presentation sets out 
three possible mechanisms, and their advantages and disadvantages (including 
worked examples of how they perform under different scenarios). The following 
summarises the findings : 

• Fixed % adjustment to block grant (i.e. block grant reduced by the same % in 
each year as in 1st year) 

– Easy to understand and can be implemented using Barnett formula 

– But Scotland bears risk of UK-wide shocks it is ill-equipped to bear 

• Index to % change in rUK revenues 

– Insulates Scotland from UK-wide shocks but still growth incentive 

– In spirit of “no detriment simply from devolution” as Scotland is left no 
better off or worse off in the long term if revenues grow at the same % rate as in rUK 

– Scotland affected (a bit) by rUK decisions on taxes that in Scotland are 
the responsibility of the Scottish Government  
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• Index to £s p.p change in rUK revenues 

– Also insulates Scotland from UK-wide shocks while still proving growth 
incentive 

– Scotland unaffected by rUK decisions on taxes that in Scotland are the 
responsibility of the Scottish Government 

– But Scotland loses out unless its revenues grow more quickly in % 
terms than rUK – not in spirit of 1st “no detriment” principle 

(Note it refers to ‘revenues’ and taxes but the same approaches would be feasible for 
devolved welfare spending too).  

If the Scottish Government wanted to ensure “no detriment” from further devolution, it 
seems that there would be clear benefits to indexing the block grant adjustments to 
the % change in rUK revenues: 

 Taxes in rUK go up and down and the (relatively small) increases and 
reductions in Scotland’s budget this method causes would balance out 
 Problems under other methods larger & likely to grow over time.  

From an rUK perspective, indexing to £s p.p change in rUK revenues has the 
attraction that it would lead to the Scottish Government’s budget increasing less 
quickly than the % change mechanism (at least while Scottish revenues per person 
from devolved taxes are less than the equivalent revenues in rUK). This would help 
address concerns in England and Wales that Scotland is ‘over-funded’ at present 
under the Barnett formula.  

5  What mechanisms are required to ensure the effective working of the “no 
detriment” principle? 

The ideas behind the two ‘no detriment’ principles seem sensible at first glance:  

 Neither government should gain nor lose simply as a result of the decision to 
devolve revenues or spending responsibilities (1st no detriment principle); 
 Each government should bear the risks and reap the benefits of their own 
policies, and not win or lose from knock on effects from the other government’s 
policies. Related to this, it seems reasonable that changes in taxes in rUK for which 
the Scottish Government  has responsibility in Scotland, should not impact the 
amount spent for the benefit of Scotland (together, the 2nd no detriment principle).  

The difficulty arises in practice, when considering how to implement the principles.  

As discussed above, it does not seem possible to design a block grant adjustment 
mechanism that satisfies the need for transparency and ‘automaticity’, and at the 
same time, satisfies both of these no detriment principles. 
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For instance, indexing the block grant to the % change in equivalent 
revenues/spending in rUK seems to satisfy the spirit of the 1st no detriment principle, 
but does not fully satisfy the 2nd no detriment principle. Conversely, indexing the block 
grant the £s p.p change in equivalent revenues/spending in rUK satisfies this aspect 
of the 2nd no detriment principle, but does not seem in the spirit of the 1st.  See the 
response to the previous questions for reasons why Scotland may have an incentive 
to choose the former option, and prioritise satisfying the 1st no detriment principle.  

There is a further issue with the 2nd no detriment principle: taken at face value, it 
implies that where there are knock-on effects from one government’s decisions on the 
revenues or spending of the other, compensating transfers should take place. The 
calculation of such transfers would be difficult, however, involving complex 
calculations and modelling; seemingly minor and technical differences in assumptions 
may lead to very different answers. This aspect of the no detriment principles 
therefore leaves much scope for disagreement – which could cause difficulties for 
inter-governmental relations. Difficult negotiations would likely be required in such 
circumstances, which would mean the system was not “mechanical”, and may lead to 
a lack of transparency.  

This would suggest restricting the circumstances in which such transfers take place to 
the most significant and obvious examples of “knock on” effects; and requiring full 
information to be published by both the UK government and Scottish government on 
assumptions and modelling undertaken during negotiations about what compensating 
transfers should take place.  Again, assessment and sign off of costings by the OBR 
and SFC seems worthwhile; as does investigation of whether an independent body 
can act as an arbiter.  

6  What additional borrowing powers for current spending and for capital 
spending should the Scottish Government have? 

The scale of borrowing powers for current spending available to the Scottish 
Government should be commensurate with the additional spending and revenue risks 
faced by the Scottish Government following further devolution. They should be kept 
under review if the devolution settlement moves beyond that envisioned by the Smith 
Commission.  

Note, that the way in which the block grant mechanism is indexed will have major 
implications for the scale of current borrowing powers required. If indexed to 
equivalent revenues/spending in the rest of the UK, then the block grant adjustment 
would bear the burden of shocks that hit the whole UK. For instance, if a recession 
were to reduce income tax revenues in Scotland and the UK by 10%, the block grant 
adjustment would be reduced by 10%, in effect sheltering the Scottish budget from 
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5 Note that if prior to the shock, Scotland’s revenues grew slower (faster) than those of the rest of the 
UK, the mechanism would somewhat more than (less than) compensate Scotland for the decline in its 
revenues, if such a shock hit. 
6 See the CIPFA submission to the Devolution (Further Powers) committee.  

the shock to its tax revenues.5 Scotland would though face the risk of shocks affecting 
Scotland differentially compared to the rest of the UK. This would mean some current 
borrowing powers would be required. Far larger borrowing powers would be required 
if Scotland were expected to bear the full risk of economic shocks (which would be 
the case, for instance, if the block grant adjustment was set as a fixed fraction of the 
block grant, or implemented via changes to the Barnett formula comparability factors).  

At present, current borrowing is available only to cover forecast errors. Given the 
additional revenue risk Scotland will face (associated with shocks that affect it 
differently to the UK as a whole), it seems sensible for Scotland to have the ability to 
borrow to smooth its budget more generally (e.g. so that it can borrow temporarily to 
cope with a shock that is forecast to hit Scotland harder than the rest of the UK).  

It has been suggested that Scotland’s borrowing for the purposes of capital 
investment should be managed under the “prudential code” that applies to local 
government capital borrowing.  It is worthwhile investigating this option, as it is a 
regime that seems to have worked well for local government.6 However, it is worth 
noting the differences in the political relations between local and central government, 
and the Scottish and UK government. It seems that there is more political space for 
central government to either (a) overrule autonomy of a local authority if it felt that the 
level of borrowing was not in fact ‘prudent’, or (b) bail out a local authority that got in 
to such trouble, than might be the case for the UK government acting in such a 
manner with respect to the Scottish government. This means that while for local 
government borrowing, there are effective means for central government to deal with 
any problems that may arise is a particular authority borrows what is felt to be an 
imprudent amount, such means may not be politically feasible if such a regime 
applied to Scotland. The political fallout from either the UK government overruling the 
Scottish Government’s decisions on what was ‘prudent’, or from having to bail out the 
Scottish Government, could be substantial. Thus a prudential regime seems to carry 
greater risk when applied to Scotland, than when applied to local government. In the 
absence of such a prudential regime, the Scottish and UK governments should agree 
a limit on capital borrowing powers.  

7  What fiscal rules should be applied to these additional borrowing powers? 

Please see response to the previous question for thoughts on the rules for capital 
borrowing. In the context of the Smith Commission proposals, it is important that the 
rules for current borrowing and the UK’s broad fiscal framework are consistent with 
each other, and to ensure that Scottish Government borrowing does not have a 
significant impact on the UK’s overall fiscal position. This would likely require some 
limits on the total amount of current borrowing that Scotland is able to undertake 

FI/S4/15/16/1



9 
 

                                                           
7 ‘Designing a European Fiscal Union: Lessons from the Experience of Fiscal Federations (Routledge 
Studies in the European Economy)’ – edd. Carlo Cottarelli, Martine Guerguil (November 2014) and 
blog post on the Centre on Constitutional Change by David Eiser: 
http://www.centreonconstitutionalchange.ac.uk/blog/implementing-smith-lessons-federal-countries 

(perhaps determined on the basis of limiting the fraction of Scotland’s budget that is 
taken up by current borrowing interest costs). This would give flexibility for the 
Scottish government to determine borrowing on a year-to-year basis, but ensure the 
long run sustainability of the Scottish budget.  

8  What mechanisms should there be for reviewing the Statement of Funding 
Policy? 

The Statement of Funding Policy should be regularly reviewed, at each Spending 
Review, and at the time at which proposals for changes to the devolution settlement 
are agreed. Furthermore, there should be an opportunity for external independent 
scrutiny during this review period. This may, in future, prevent problems of the kind 
that have arisen in the past when the “Barnett Formula Comparability Factors” 
contained in the Statement of Funding Policy have been amended  (e.g. when 
Business Rates were devolved to Scotland, the change made was somewhat ill-
conceived and led to an ongoing flaw in the Barnett formula).    

9  What lessons can we learn from the experience of other fiscal federations? 

Two kinds of lessons can be drawn from other countries’ experiences of operating 
systems of substantial sub-national fiscal autonomy.  

In the broad sense, there is a substantial literature on fiscal federalism. This includes 
a recent study examining the lessons that can be learned from 13 fiscal federations 
for the European Union’s moves towards greater fiscal coordination and integration: 
there may also be lessons for the journey of the UK and Scotland in the opposite 
direction.7 It may be particularly worthwhile examining the experience of Australia and 
Canada which have well-defined rules and institutions for governing the fiscal 
relations between national and sub-national governments. 

But one can also learn lessons from what other countries do not do: the approach 
taken to tax devolution by the UK and Scotland, and the “no detriment” principles 
suggested by the Smith Commission seem almost without precedent in other 
countries.  

For instance, it is unusual to devolve income tax fully to the sub-national government: 
most fiscal federations with devolved income taxes have a “local”/”state” tax, and a 
“federal” income tax. This allows both levels of government access to what is often 
the single largest (and most salient tax), one of the most flexible (in terms of rate 
structure), and one that is buoyant. In a UK context it would also avoid difficulties 
related to whether Scots MPs should have a vote on income tax in the UK parliament 
(as under such a system changes to the UK-wide tax would continue to apply in 
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As a result, responses are not provided to all questions.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Scotland, so the answer would clearly be “Yes”). With full devolution of income tax, 
the situation is more complex (see the attached presentation).  

In addition, while the “no detriment” principles may seem intuitively appealing, they 
are not a central feature of the fiscal frameworks of other countries, perhaps because 
of the difficulties of implementing such principles in practice. This may provide further 
evidence that the compensating transfers required under the “no detriment” principles 
should only be used in limited circumstances, in order to avoid the system becoming 
unworkable.  

FI/S4/15/16/1



11 
 

INQUIRY INTO SCOTLAND’S FISCAL FRAMEWORK 
UPDATE FROM DAVID PHILLIPS, INSTITUTE FOR FISCAL STUDIES 

The SNP manifesto sets out plans to prioritise the devolution of powers over income 
tax, corporation tax, and welfare policy among other areas, as a stepping stone to 
full fiscal responsibility. In this observation we assess these plans (a companion 
Observation looks at how the plans fit into moves towards full fiscal responsibility). 

So what can be said about the plans for devolving these specific areas?   

First, devolving NICs to Scotland could be seen as a natural next step given that the 
Smith Commission has recommended devolving income tax on non-savings income. 
NICs are in many ways just another income tax on earned income, and devolving the 
two together may allow the Scottish Government to move towards closer integration 
of the two taxes if it so wished – something recommended by the IFS’s Mirrlees 

Review of the tax system. On the other hand, devolving NICs could involve some 
tricky administrative issues given the notional links between NICs and entitlements to 
contributory benefits: who would pay for the pensions of people who had worked in 
England and retired to Scotland, for instance? The plans also seem likely to face 
opposition from the pro-Union parties who have previously argued that the benefits 
system and NICs form part of the UK’s “social union” and should therefore not be 
fully devolved to Scotland.  

Second, the plans for the devolution of welfare in its entirety would give the Scottish 
Government significant new powers not only to increase or reduce benefit rates but 
also to restructure the whole system. This may result in a system better suited to 
Scotland’s particular needs and preferences. And devolution of the budget for 
welfare would allow synergies between public service spending and benefit spending 
to be better exploited (dealing with concerns, for instance, that the Scottish 
Government doesn’t benefit from the savings on benefits that result from investment 
in housing, education, or healthcare, say). But as we discussed in the run up to last 
year’s independence referendum, radical reform would involve difficult trade-offs. 
Major changes benefitting some individuals would either create significant numbers 
of lowers, many of whom would probably have low incomes, or else involve a 
substantial increase in overall benefit spending. The Scottish Government may also 
face the budget risk of benefit spending in Scotland rising more or less rapidly than 
in the rest of the UK – a risk currently borne by the UK government. Agreeing the 
block grant adjustment mechanism for welfare may be particularly tricky. 

The manifesto’s proposals for changes to the benefit system might provide a guide 
to the type of reforms that an SNP Scottish Government would prioritise if welfare 
were fully devolved. These include halting and reversing the replacement of disability 
living allowance (DLA) with personal independence payments (PIP), and increases 
to carer’s allowance and universal credit (UC) work allowances. None of these could 
be delivered by the Scottish Government under plans set out in draft legislation to 
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implement the Smith Commission – although Labour’s plans for ‘top-up’ powers 
would allow the Scottish Government to increase carer’s allowance (and any other 
benefit). It is notable that each of these reforms would increase the generosity of the 
system, and would therefore cost money – money that would have to be found from 
within the Scottish budget if welfare were devolved and the plans were not adopted 
UK-wide. 

Third, corporation tax is not a natural candidate for devolution. Relative to most other 
tax bases, corporate profits are particularly sensitive to differences in tax rates 
across jurisdictions – companies shift investment and profits between jurisdictions to 
take advantage of the lowest rates. Corporation tax is therefore particularly prone to 
tax competition. Thus while one might think that devolution of corporation tax would 
provide Scotland with a significant new lever with which to attract additional 
investment and profits, the lever may be less effective than hoped if the UK 
government responded to any reduction in tax rates in Scotland by cutting tax rates 
in the rest of the UK. Instead, tax rates and revenues may be lower in both Scotland 
and the rest of the UK than if rates were set centrally for the whole of the country. 
Furthermore, allocating profits between Scotland and the rest of the UK would entail 
significant administrative complexity even if tax rates were the same and companies 
had no incentive to game the system. 

Of course, the UK government has agreed in principle to devolve rate-setting powers 
(but not the tax base) for corporation tax to Northern Ireland. It says that this is 
justified by the particular circumstances of Northern Ireland – a land border with the 
Republic of Ireland, where corporation tax is just 12.5%, and a relatively weak 
private sector. Whether this reasoning is valid or not, it is not surprising that the SNP 
is asking for similar powers for Scotland.    

The proposals listed as ‘priorities’ would therefore give Scotland significant new 
powers, which the Scottish Government may be able to use to design improved 
benefit and tax systems. But they would also entail additional spending and revenue 
risk, and involve a number of complex technical and administrative issues.   
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The Smith Commission proposals: the 
unresolved issue of the “fiscal framework”  
 David Phillips 

 

Scottish parliament finance committee away day 
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The Smith Commission proposals 

• Significant devolution of tax revenues and welfare spending 

– Devolved or assigned revenues will make up >50% of Scottish 
Government spending 

– ~ £2.5bn of mainly disability benefits 
 

• Need to adjust the block grant given to Scottish government to 
account for additional revenues and spending responsibilities 
 

• And changes to the wider ‘fiscal framework’ are needed given 
additional budgetary risk  
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• Adjusting the block grant in year 1 is conceptually simple:  

 

 

 

 

 

 

 

 

 

 

• But what about in subsequent years? 

© Institute for Fiscal Studies   

Adjusting the Block grant in year 1 

Initial Block 
Grant 

+ Additional 
spending 

- Additional 
revenues 

New Block 
Grant 
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Adjusting block grant in subsequent years 

• Cannot adjust based on how much is raised  from devolved taxes 
and spent on devolved welfare each year 

– Remove incentive for Scottish govt. to grow tax revenues and limit 
expenditure growth 

– Changes in block grant would neutralise such efforts 

 

 

 

• Smith Commission recognises importance of issue 

– Adjustment should be “indexed appropriately” 

– But what would be an appropriate method? 

 

Revenues up 
£500m 

Block grant 
cut £500m 

= no net 
change 
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The Smith Commission’s fiscal principles (I) 

• Smith Commission also sets out a number of principles the new 
fiscal framework should meet. Including: 

95.4 “No detriment as a result of UK or Scottish Government 
policy decisions post-devolution” 

Compensation for policy knock on effects 

Changes in rUK to taxes/welfare devolved to Scotland should 
not affect government spending in Scotland 

95.3 “No detriment as a result of the decision to devolve 
further powers” 

The Scottish and UK Governments’ budgets should be no larger 
or smaller simply as a result of the initial transfer of tax and/or 
spending powers, before considering how these are used.  
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The Smith Commission’s fiscal principles (II) 

95.8 “UK economic shocks” 

The UK Government should continue to manage risks and 
economic shocks that affect the whole of the UK.  

95.6 “Implementable and stable” 

Once a revised funding framework has been agreed, its effective 
operation should not require frequent ongoing negotiation. 
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Assessing block grant adjustment options 

• There are a number of ways block grant adjustment can be 
calculated in subsequent years 
 

• Adjust the block grant by a constant % 

– e.g. If initially need to reduce block grant by 1/3, reduce it by 1/3 in 
subsequent years 

 

• Index the adjustment to what happens to revenues from 
equivalent taxes (or spending on equivalent welfare) in rUK 

– In % terms 

– In £s per person (p.p) terms 
 

• We need to assess the various methods 

– How do they perform under different scenarios? 

– Do they satisfy Smith Commission’s principles?  

 

FI/S4/15/16/1



© Institute for Fiscal Studies   

Adjusting by a constant percentage 

• May seem attractive and simple solution 

• Problem is Scottish budget would end up bearing risk of shocks 
that affect the whole UK 

• Suppose initially £30bn grant, and £10bn of taxes to be devolved 

 

 

 

 

 

• Scotland isn’t well placed to bear such risks 

– Fewer mechanisms to compensate 

– Borrowing is likely to be more expensive for Scotland 

e.g. Income 
tax revenues 
fall by 20% 
in Scotland 

and rUK (UK-
wide shock) 

UK govt leaves 
spending 
unchanged so 
underlying block 

grant still £30bn 
and adjusted still 
£20bn 

Scotland’s budget 
is now £20bn 
(grant) +£8bn 
(revenues): a 

shortfall of £2bn 
due to 20% 
revenue fall 

After devolution 
Scotland’s budget 

is made up of 
£20bn (adjusted 
grant) + £10bn 
(tax revenues) 
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Indexing to % change in rUK revenues (I) 

• Keeping with example of 20% revenue fall in Scotland and rUK 

– Block grant adjustment is reduced by 20% from £10 to £8bn 

– Scottish Govt budget is now £22bn (grant) + £8bn (revenue) = £30bn 

– Scottish Govt budget is insulated from UK-wide shocks 

– Need less additional borrowing powers to smooth shocks 
 

• If Scottish and UK revenues change at same % rate, Scotland’s 
overall budget is same as without devolution 

– In the spirit of the first “no detriment” principle (95.3) 
 

• But does gain/lose if its revenues do better/worse than rUK 

– Ensures incentives to grow economy and manage fiscal risks 
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Indexing to % change in rUK revenues (II) 

• But problem can arise when UK govt changes tax policy in rUK  

– Tax increase/decrease has knock on effects for spending in rUK 

– Barnett formula works on a £s p.p basis, not % basis 

– Given % change in revenue is smaller in £s p.p in Scotland than rUK 
 

• So, Scottish Govt would see its budget cut (a bit) when rUK 
income tax cut, or increased when rUK income tax put up 

– Violates second “no detriment” principle (95.4) 
 

• Indexing block grant adjustment to £s p.p change in rUK revenues 
solves this problem 

 

• But introduces another problem 

– Scottish revenues would have to grow quicker in % terms than those 
of rUK to keep up with growing block grant adjustment 
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Indexing to £s p.p change in rUK revenues 

• Suppose income tax devolved to Scotland in 2013-14, and 
therefore Scottish and rUK income tax revenues grow 5% a year 

• Revenues and block grant adjustment both start at £11.4bn 

• After 10 years, the amount taken off block grant to account for 
devolution would increase to £19.7bn, but Scottish revenues 
would only grow to £18bn  

– Shortfall of £1.1bn 

– Shortfall would continue growing over time 

• Scottish revenues would have to grow quicker than those in rUK to 
avoid such a fate 

– Does not feel in the spirit of 1st “No Detriment” principle (95.3) 
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Can any mechanism satisfy all Smith principles? 

• Clear trade-offs between different Smith Commission principles 
 

• Looks like no method that will satisfy all the principles 

– Fiddly fixes would mean lots of negotiation and increase risk of 
political deadlock 
 

• Need to prioritise principles and choose method accordingly 
 

• Indexing to % change in rUK revenues looks best to me 

– Insulates Scotland from UK-wide shocks 

– Taxes in rUK go up and down and the (relatively small) increases and 
reductions in Scotland’s budget this method causes would balance out 
 

• Problems under other methods larger & likely to grow over time 
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The difficulties of “no detriment” (I) 

• More generally, not clear “no detriment” principles are workable 
 

• Consider “compensation” for knock-on effects 
 

• Suppose Scotland increases top rate of tax to 50% 

– Scots work less, so pay less NICs –Scottish govt compensate UK govt? 

– Scots shift income from earnings to dividends; or Scots move from 
Scotland to rUK – UK govt compensate Scottish govt? 

– How do you measure these effects? 
 

• Such an approach necessarily require lots of negotiation 

– £millions at stake , so lots to argue about – political chaos? 
 

• Better to accept there may be some detriment to either side? 

– Other countries with devolution (e.g. US, Canada, Australia) do 

FI/S4/15/16/1



© Institute for Fiscal Studies   

The difficulties of “no detriment” (II) 

• Important to recognise there will be times when changes in rUK 
taxes do affect Scottish Govt budget 
 

• Suppose increase in income tax in rUK to fund higher pensions 

– Pensions are UK-wide so Scots benefit too 
 

• Fairness means if Scots benefit, should also contribute to cost 

– In first instance this is by cutting block grant given to Scotland 

– Scotland can then decide whether to increase its own income tax, or 
reduce spending 
 

• Indexing block grant adjustment to rUK revenues achieves this 
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“English Votes for English Laws” 

• But this example shows why income tax in rUK isn’t an “English 
(and Welsh and NI) only” matter 
 

• It can have knock on effects for Scottish Govt’s budget, and 
through that influence Scottish taxes 

 

• What if Scots thought NICs or VAT should go up instead? 

– Not devolved so cannot make that decision themselves 

– If want to make up lost grant, only real option is income tax 
 

• So a case that Scottish MPs should still have a vote on “devolved 
taxes” in rUK 

– Although maybe only on amount of ‘revenue’ not rate structure – 
difficult to separate in practise! 
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Conclusions 

• Updating the fiscal framework to account for further devolution is 
important – for responsibility, fairness, and incentives 
 

• But it looks like cannot satisfy all Smith Commission principles 

– And “no detriment” principles not so sensible in practise as on paper 
 

• Devolution necessarily involves budget risks 

– Policymakers should focus on ensuring the system is workable and 
risks shared sensibly between UK and Scottish govt 

– Politics is key: Will two governments design and operate a system in 
good faith? Or will it be used a battleground for point scoring?  
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INQUIRY INTO SCOTLAND’S FISCAL FRAMEWORK 

 

MEMORANDUM BY ALAN TRENCH 

1. This memorandum is intended to assist the Committee in relation to my oral 

evidence on 27 May 2015.  I have of course addressed some of these issues in 

previous evidence to the committee in June and November 2014.   

 

2. The Committee may be aware that I have recently been involved with the 

constitutional review of devolution carried out by the Bingham Centre for the Rule 

of Law, which seeks to clarify some of the major issues that arise from making a 

decentralised Union work effectively.  The report of that review was published on 

20 May, entitled A Constitutional Crossroads: Ways Forward for the United 

Kingdom, and chapter 6 specifically addresses financial issues.1  This develops 

earlier discussion in my work as part of the Institute for Public Policy Research’s 

‘Devo More’ project, and particularly in Funding Devo More:  Fiscal options for 

strengthening the Union published in January 2013.2   

 

3. I shall seek to answer the questions raised by the Committee in its call for 

evidence, as best I can in brief.   

 

4. What needs to be included within a revised funding framework for Scotland and 

how do we ensure that it is fair, transparent, effective and mechanical rather than 

requiring regular negotiations? In the two reports above, we have sought to 

identify the key elements of a revised funding framework for devolved 

governments generally.  This comprises substantial fiscal devolution, a 

restructured block grant, and new machinery to administer the central elements 

of those arrangements.   

 

5. The objective of ensuring that a revised framework – and particularly the 

reduction from the block grant that entails – is fair, transparent, effective and 

mechanical is one I would strongly endorse.  There are questions about how to 

achieve that in the UK context, and the mechanisms proposed by the UK 

Government in the Command paper Scotland in the United Kingdom: An 

enduring settlement3 have significant shortcomings and are likely to rely on 

negotiations that will themselves be based on data of questionable accuracy.  

This system is unlikely to breed confidence in its fairness and unlikely to be 

stable.  What is needed is higher-quality data, published regularly; an impartial 

                                                 
1
 The report is available at http://www.biicl.org/documents/595_a_constitutional_crossroads.pdf  

2
 Available at http://www.ippr.org/assets/media/images/media/files/publication/2013/01/funding-devo-

more_Jan2013_10210.pdf  
3
 Cm 8990,  January 2015.   

http://www.biicl.org/documents/595_a_constitutional_crossroads.pdf
http://www.ippr.org/assets/media/images/media/files/publication/2013/01/funding-devo-more_Jan2013_10210.pdf
http://www.ippr.org/assets/media/images/media/files/publication/2013/01/funding-devo-more_Jan2013_10210.pdf
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body to advise the UK Government on its decisions; and an independent body to 

help resolve disputes and disagreements should those arise.4   

 

6. More broadly, it is hard to see how the existing arrangements – retention of the 

Barnett formula, with a discount from it – can be durable.  The Barnett formula is 

essentially a ‘black box’ system; it works in an opaque way, which is simple to 

describe in principle but hard to examine empirically, and for which key decisions 

are made by HM Treasury alone.5  The mechanism for making a reduction from it 

adds a second black box to the first one.  Moreover, it puts huge emphasis on the 

precise choice of mechanism for making a reduction from the block grant, for 

which the ‘indexed deduction’ approach may not always be right, particularly if 

there should be a divergence between the growth of UK-level and devolved tax 

revenues.6  Further difficulties will arise if the ‘no detriment’ principle is invoked, 

adding a third ‘black box’ of disputable data and intergovernmental negotiation to 

the system.  This does not make for good governance of the fiscal arrangements 

of a decentralised union.  

 

7. A better approach, involving not just impartial advisers, would involve a more 

rationally-constructed grant, a reduction made from that grant to allow for fiscal 

capacity, and periodic reviews of both the appropriate level of grant and the 

reduction.  (This approach is outlined in chapter 7 of Funding Devo More).   

 

8. What fiscal rules should be applied in order to ensure fiscal responsibility and 

debt sustainability? A significant virtue of the recommendations made by the 

Smith Commission, themselves drawing on the work in Funding Devo More, is 

these minimise the scope for spill-overs from the exercise of devolved tax 

powers.  The need to apply rules externally to ensure fiscal responsibility is 

minimal.  In relation to debt, there is more of an issue, discussed further below.   

 

9. What mechanisms are required to ensure the transparency and effective scrutiny 

of how the block grant is calculated including the operation of the Barnett 

formula?  I have already touched on this issue.  Both more accurate published 

                                                 
4
 On dispute resolution, see also my recent paper published by the UK’s Changing Union project based at 

Cardiff University: Intergovernmental Relations and Better Devolution (December 2014), available at 

http://sites.cardiff.ac.uk/wgc/files/2014/12/INTERGOVERNMENTAL-RELATIONS-AND-BETTER-

DEVOLUTION-FINAL-Dec-2014.pdf  
5
 HM Treasury Funding the Scottish Parliament, National Assembly for W ales and Northern Ireland Assembly: 

A Statement of Funding Policy Sixth edition, 2010.  The only detailed empirical examination of the working of 

the Barnett formula is now somewhat dated; see D Heald and A McLeod, ‘Embeddedness of UK Devolution 

Finance within the Public Expenditure System’, Regional Studies, vol 39:4 (2005), 495–518. 
6
 The Holtham Commission was careful to analyse this issue in its report, and identify the key issue as the nature 

of the risks borne by the UK and devolved governments.  See Independent Commission on Funding and Finance 

for Wales Final report – Fairness and Accountability: A New Funding Settlement for Wales, (Cardiff:, 2010), 

particularly chapter 5.   

http://sites.cardiff.ac.uk/wgc/files/2014/12/INTERGOVERNMENTAL-RELATIONS-AND-BETTER-DEVOLUTION-FINAL-Dec-2014.pdf
http://sites.cardiff.ac.uk/wgc/files/2014/12/INTERGOVERNMENTAL-RELATIONS-AND-BETTER-DEVOLUTION-FINAL-Dec-2014.pdf
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data are needed, along with an external review of how the grant and changes to it 

are calculated.   

 

10. What mechanisms are required to ensure the effective working of the “no 

detriment” principle?  As noted above, it is hard to see what mechanisms could 

make this principle work effectively, so extensive is its likely use.   

 

11. What additional borrowing powers for current spending and for capital spending 

should the Scottish Government have? What fiscal rules should be applied to 

these additional borrowing powers? The Smith Commission and Cm 8990 

Scotland in the United Kingdom propose increases in these, and rightly so.  

Borrowing powers are the other side of the coin of fiscal devolution, both 

‘prudentially’ and to manage the volatility of devolved tax revenues. The question 

is how to manage these so that devolved borrowing does not undermine the 

functioning of the UK as a whole.  Scotland in the United Kingdom, in particular, 

suggests a highly constrained approach, most notably in paragraph 2.2.6 (p. 23) 

which says— 

 

A relatively higher level of borrowing in Scotland would mean that borrowing 

in the rest of the UK would need to be lower in order to meet a particular 

borrowing target and maintain market confidence (and sustain a given level of 

interest rates). This would force a fiscal choice on the rest of the UK, either to 

lower spending or increase taxes. 

 

Treating devolved borrowing choices as a zero-sum game, in which devolved 

decisions count against UK ones, is an inappropriate way to ensure fiscal 

devolution works.  A better approach would be to disentangle devolved and non-

devolved decisions, and ensure that the Scottish Government is free to make 

such decisions as it wishes within the devolved sphere of competence.  Indeed, 

this approach could be usefully adopted more generally rather than the emphasis 

that Scotland in the United Kingdom places on the impact devolved decisions 

might have on non-devolved ones.   

12. How should inter-governmental machinery including the Joint Exchequer 

Committee be strengthened and made more transparent?  The Bingham Centre’s 

review has a number of suggestions to make about this (see particularly chapter 

2, section 2.1.)  More helpful communiqués and reporting to each government’s 

respective parliament about what has transpired is key.   

13. What mechanisms should there be for reviewing the Statement of Funding 

Policy? It is plain that the Statement of Funding Policy needs to be fundamentally 

recast, in much the same way as the Memorandum of Understanding for 

intergovernmental relations is being.  Not only does it need to be more capable of 

periodic review and to include independent machinery as discussed above, its 
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legal foundation needs to be more firmly established.  It needs to be underpinned 

by and recognised in statute, rather than being simply a statement of Treasury 

policy for the time being.   

14. What lessons can we learn from the experience of other fiscal federations? Both 

the Bingham Centre review and Funding Devo More discuss and draw on the 

lessons that can usefully be learned from other systems.  In particular:  

a. There is no inherent difficulty in operating systems that combine 

devolved/sub-state taxation and grant systems, subject to  

b. Having appropriate institutional architecture for doing so and  

c. Keeping systems under regular review, rather than believing that system 

can be introduced and then simply left to work.   

d. Tax collection arrangements will merit particular attention, the more so as 

UK Government seems intent on charging the marginal cost of collecting 

devolved taxes to the recipient governments.  (This contrasts markedly 

with practice in Canada, for example).  

That said, the UK faces particular difficulties arising from the facts that a) it is 

seeking to decentralise an existing, centralised state and b) it is doing so highly 

asymmetrically, seeking to carve out a limited tax space for Scotland (and 

Northern Ireland and potentially Wales) while leaving the existing system in place 

otherwise.  Fiscal devolution will entail significant changes and disruption for the 

central government as well if it is to be introduced and work effectively.   
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Finance Committee 
 

16th Meeting, 2015 (Session 4), Wednesday 27 May 2015 
 

Education (Scotland) Bill: Financial Memorandum 
 
Purpose 
 
1. The purpose of this paper is to highlight some of the themes identified in written 
submissions received in response to the Committee’s call for evidence on the 
Education (Scotland) Bill’s Financial Memorandum (FM). 

2. The Committee received eight responses to its call for evidence, of which four 
came from local authorities. Responses were also received from Bòrd na Gàidhlig, 
the General Teaching Council for Scotland (GTCS) and the Scottish Council for 
Independent Schools (SCIS). Hard copies of the responses are attached, along with 
a copy of the FM (page 77 of the Explanatory Notes). 

3. Cosla requested an extension to the deadline for submitting written evidence 
and provided a late submission. This is also attached but was not received in 
sufficient time for it to be considered in this paper. 

4. The Policy Memorandum states that a key element of the Programme for 
Government “is new legislative provision in the Education (Scotland) Bill placing 
additional responsibilities on the Scottish Government and education authorities 
aimed at promoting equity in education and raising attainment for all.” 

The Financial Memorandum 

5. The FM states that the Bill is intended to— 

 Part 1: Promote equity of attainment for disadvantaged children and take steps 
towards narrowing the attainment gap by imposing duties on education 
authorities and the Scottish Ministers in relation to reducing pupil’s inequalities 
of educational outcomes together with a duty to report on progress;  

 Part 2: Place a duty on local authorities both to assess the need for Gaelic 
medium primary education (GMPE) following a parental request and to actively 
promote and support Gaelic medium education (GME) and Gaelic learner 
education (GLE); the Bill will also place a duty on Bòrd na Gàidhlig to prepare 
guidance on how GME should operate in Scotland;  

 Section 17: Extend rights under the Education (Additional Support for 
Learning) (Scotland) Act 2004 (as amended) (“the 2004 Act”) to children aged 
12 and over with capacity (sufficient maturity and understanding) to use their 
rights;  

 Section 18: Amend section 53 of the 1980 Act which sets out the provision for 
school food in Scotland. This section has been amended a number of times 
since enactment and it is considered that the section would benefit from 
restatement;  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/87330.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/88411.aspx
http://www.scottish.parliament.uk/S4_Bills/Education%20(Scotland)%20Bill/b64s4-introd-en.pdf
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 Section 19: Modify the types of complaints which may be made to Ministers 
under section 70 of the Education (Scotland) Act 1980 (“the 1980 Act”), and 
introduce a power to make regulations about the procedure to be followed in 
relation to investigations and determination of complaints; and to 

 Section 20: Legislate for the role of Chief Education Officer in local authorities 
in Scotland;  

 Sections 21 and 22: Modify the powers of the Scottish Ministers to make 
regulations in relation to independent schools and grant-aided schools in 
Scotland so they are exercisable in such a way as to ensure all teaching staff 
are registered with the GTCS;  

 Section 23: Amend section 47(3)(b) of the Children and Young People 
(Scotland) Act 2014 (“the 2014 Act”) as it currently unintentionally excludes a 
small group of children from the early learning and childcare provisions.  
 

6. The FM provides a table summarising the estimated total costs of the Bill’s 
provisions which is reproduced below— 

Financial Year 
16/17 

£K 
17/18 

£K 
18/19 

£K 
19/20 

£K 
20/21 

£K 

Cost on      

Scottish Administration 
187 415 462.5 510 557.5 

Local authorities 
67 104.5 117 129.5 142 

Other bodies 
- 41 45 37 37 

Total cost 
254 560.5 624.5 676.5 736.5 

 
7. The parts of the FM on which comment was made in written evidence are 
considered below. 

Part 1: Promote equity of attainment for disadvantaged children and closing 
the attainment gap 

8. The FM estimates that the Government will incur one-off costs “in the region of 
£50k including preparation, consultation, analysis, review and printing costs” in 
relation to Part 1. It states that these relate to current staff time and will be met by 
existing budgets so have not been highlighted as new costs in the FM. 

9. With regard to local authorities, the FM states that— 

“the proposed equity and attainment provisions are complementary to a number 
of existing statutory responsibilities, policies and programmes, such as the duty 
in section 2 of the Standards in Scotland’s Schools Act 2000 which places a 
general duty on local authorities to look beyond the general provision of school 
education and to focus on the development of all individual children in providing 
education and Getting it right for every child.” 
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10. As such, the FM suggests that “any additional cost created by these provisions 
will be minimal and should be absorbed within existing budgets.” However, 
respondents that commented on the duty did so largely on the basis of actions they 
considered would be required to fulfil it that were not addressed in the FM. 

11. Fife Council, for example, suggested “there are likely to be significant additional 
costs to councils in terms of equity in attainment for disadvantaged children – these 
potential ongoing additional costs are not reflected in the FM.” 

12. Expanding on this point, Fife Council stated— 

“Whilst the additional expenditure in promoting equity of attainment may not 
be significant, the real cost is in the additional investment that may be 
required to assist children to better achieve. This will vary depending on the 
demographic and social circumstances of the individual child – it is not 
possible to estimate this cost at present (and the FM does not request this) 
but the investment required could be significant if the ambition articulated in 
the legislation is to be achieved for every child.” 
 

13. Similarly, East Lothian Council (ELC) stated that it— 

“would challenge the assumption that the need for early and deep intervention 
with both the child and their family to close the gap needs no further 
investment. For example our lowest 20% in P1 and P2 total 484 children and 
many of these would benefit from a deeper more intensive intervention than 
current budgets allow, particularly given the population growth in the county.” 
 

14. South Lanarkshire Council (SLC) also stated— 

“The Scottish Government has made £100m available via the Scottish 
Attainment Challenge Fund. However, there is a lack of clarity and 
transparency over how the money has been allocated and how it is connected 
to the Bill and the Getting it right for every child agenda.” 
 

15. In a letter to the Convener of the Education and Culture Committee in relation 
to the Challenge Fund, the Cabinet Secretary for Education and Lifelong Learning 
stated that— 

“The first tranche of £20 million will be targeted at the seven local authorities 
with the highest concentration of primary age children from households in 
deprived areas – these have been identified as Glasgow, Dundee, Inverclyde, 
West Dunbartonshire, North Ayrshire, Clackmannanshire and North 
Lanarkshire.” 
 

16. The letter further stated that the Government would “continue to work with other 
authorities to identify additional areas for inclusion in future years” and intended to— 

“work closely with these local authorities to develop a clear, bespoke 
improvement plan for their particular context. In addition to significant financial 
support, authorities can expect the dedicated support of educational and 
improvement experts with easy access to evidence and research. As part of 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Educational%20attainment/Cab_Sec_Attainment_Fund_IN_20150306.pdf
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this work we will identify the necessary resource investment required and 
work out allocation on the basis of need.” 
 

Part 2: Expand provision of Gaelic medium education 

Duty to promote Gaelic medium education 
17. The Bill includes a duty to promote GME and the FM expects local authorities 
to incur costs (estimated at between £1,000 and £30,000 per local authority) as a 
result. The FM’s expectation is that five local authorities will incur costs (at the high 
end” (£30k) and 27 at “the low-end” (£1k) giving a total of £177k. As local authorities 
are currently estimated to spend £110k on the promotion of Gaelic, this amounts to 
an increase of £67k per annum from 2016-17. 

18. The FM states “in 2014/15, twenty-three local authorities received Gaelic 
Specific Education Grant totalling £4,482m.” Scottish Government officials have 
confirmed that this should read £4.482m. 

19. The FM confirms that these funding streams will continue to be available at 
2015-16 levels regardless of the Bill’s provisions. 

20. Whilst welcoming the Government’s commitment to maintaining specific grant 
schemes to support local authorities in delivering Gaelic education at 2015-16 
funding levels, Bòrd na Gàidhlig suggested that a “complete review should be 
undertaken of the Gaelic Specific Grants Scheme” in order to reflect the new realities 
that the Bill is likely to generate. 

Duty to support Gaelic medium education 
21. The FM suggests that the Government and Bòrd na Gàidhlig will incur one-off 
costs of £15k and £60k respectively in relation to the preparation and publication of 
statutory guidance. These costs are expected to be met from existing resources. 

22. However, Bòrd na Gàidhlig stated that “significant work” would be required “to 
model/map and develop a robust framework” and that this would be a new demand 
for it and would require a new dedicated resource— 

“It is not appropriate to suggest this is a “one-off cost”. Bòrd na Gàidhlig will 
require a dedicated resource to research, collect data and develop the 
evidence base required to advise interested stakeholders on whether requests 
to provide GMPE can be substantiated by evidence.” 

23. The FM acknowledges that the duty to promote GME can be expected to create 
additional demand although it suggests that as numbers and class sizes in some 
GME units are currently “quite low,” this could improve value for money by increasing 
the number of pupils in a class. 

24. The FM states that “the establishment of new GME units is, by virtue of their 
small numbers, irregular and unpredictable.” By way of example, it states that three 
GME units have opened in the last six years…after a number of years in which no 
new units opened.” 
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25. The FM states that it is also difficult to predict the effect the Bill will have on the 
rate at which new GME units open but suggests that “a reasonable estimate” would 
be that the Bill will result in the opening of one new unit every two years. 

26. However, Bòrd na Gàidhlig stated that whilst it might be reasonable to assume 
that past demand levels could be indicators for the future, it believed there to be 
“significant latent demand” for GMPE across Scotland. Giving parents the right to 
request GMPE through a transparent and accountable service would be likely, it 
suggested, to give rise to additional requests beyond “normal” levels. 

27. Bòrd na Gàidhlig further stated that it was “inevitable” that new resources would 
be required and suggested that the Government “should signal that where demand is 
significantly above accepted “normal” levels, then additional resources should be 
made available to support the delivery of provision and the expectations of parents in 
requesting GMPE, as articulated in the Bill.” 

28. However, Bòrd na Gàidhlig also stated that based on current knowledge of 
demand, the FM’s estimation of costs was “reasonable.” 

Costs for new Gaelic medium education units 
29. The FM notes that recent capital costs for new GME units have varied from 
£40k to £200k. For the purposes of the FM, the Government has assumed an 
average one-off capital cost of £100k per unit followed by an average recurring 
revenue cost of £80k per annum.  

30. The FM states that teacher costs also vary but “are in the region of £35k to 
£75K with an additional £5k for support for every GME unit.” Stòrlann (which 
provides and distributes Gaelic educational resources) is also expected to require 
additional funding of £10k for each new GME unit. 

31. Bòrd na Gàidhlig, however, stated that whilst the resources for Stòrlann 
appeared sufficient based on current demand profiles, increased demand for GMPE 
could be expected to lead to increased demand for secondary provision. This in turn 
would “require additional human and financial resources to meet increased demand 
for teaching materials to support schools and Local Authorities, including support 
systems for parents.” 

32. The FM confirms that the Government provides grant of up to 75% to support a 
Gaelic Specific Education Grant and a Gaelic Schools Capital Fund and that 
therefore, local authorities are only expected to cover the remaining 25%. On the 
basis of the capital and revenue costs for new GME units outlined above, local 
authorities across Scotland could therefore be expected to incur one-off capital costs 
of £25k and ongoing revenue costs of £20k for each new GME unit (with one new 
unit expected to open every two years on average). 

33. SLC stated that the level of capital spend outlined appeared a reasonable 
assumption as it would look to adapt existing accommodation if required. However, it 
further stated that it had no plans to expand provision and would be unable to do so 
“unless full funding for both capital and ongoing revenue spend was made available” 
as opposed to the Government’s expectation of the 75%/25% split continuing. 
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Assessment of parental requests 
34. The Bill will require local authorities to assess the need for GMPE following a 
parental request and the FM states that “this may result in new GMPE provision 
being established.”  

35. The FM suggests that “the process for a local authority to respond to a parental 
request could be managed by two local authority officers as part of their workload 
over a period of about fourteen weeks. This cost has been estimated at £25k p/a per 
request.” 

36. Most local authority respondents agreed that they would be able to absorb the 
cost of responding to parental requests as part of normal business. 

37. In terms of the number of requests, the FM expects “modest growth with only 
one parental request over a two year period” explaining that— 

“This estimate is based on the frequency of new GME units being set up over 
recent years and information on where there is currently GME early years 
provision where parents may wish GMPE for their children.” 

38. On this basis, the FM estimates an overall cost to local authorities of “£67k in 
2016-17 rising to £142k in 2021 if one new GME unit is established every two years.” 
The FM expects that local authorities “will be able to meet these new costs by re-
allocating funding from within their existing resources for Gaelic.” 

39. However, Fife Council suggested that “the potential for expansion in the period 
covered by the FM (2016-2021) is modest and potentially understated.” It further 
stated that “the cost of setting up a unit would be significant and councils would have 
to consider the long term viability and affordability of such a unit.” 

40. ELC pointed out that it currently provided GME via a neighbouring authority 
which was recompensed accordingly. It considered that as demand increases as a 
result of the higher profile of GME— 

“it is unlikely our partner authority could meet demand and therefore, in our 
case, given schools are at near maximum capacity with population growth in 
train, it would be likely that either additional partner capacity or a new unit in 
authority would have to be sourced. We feel the amount specified for a new 
unit, acknowledging we are unaware of specification appears low.” 

41. Fife Council also sought clarification of the FM’s statement regarding the 
reallocation of existing resources for Gaelic describing it as “an anomaly” as some 
councils (including Fife) currently received “no funding for Gaelic and would require 
additional resources if a GME unit was to be set up.”   

Section 17: Extending rights to children under the additional support for 
learning legislation  
 
42. The Bill will require the Government to establish “a nationally available 
children’s support service” to support children in properly exercising their rights. 
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43. The FM states that the Government intends to achieve this through the 
extension of existing grant-funded services where practicable, and by the creation of 
new services when necessary, as follows— 

 Advice and information service: additional grant funding of £77k per annum to 
Children in Scotland (the current provider). 

 Children’s advocacy and children’s legal advice and representation: new 
service required requiring grant funding of £150k per annum. 

 An independent service to obtain views of children: additional grant funding of 
£73k per annum to Children in Scotland to extend current service. 

 
44. The FM expects that a single organisation will manage delivery of these 
services and estimates that funding of £157k will be required in the first year with full 
running costs expected to be around £300k per annum from 2017-18. 

45. The Bill will introduce a right for parents and children to make a referral to the 
Additional Support Needs Tribunal for Scotland (ASNTS) in relation to an education 
authority’s decision. The Scottish Courts and Tribunals Service will support the 
administration of these tribunals. The FM estimates that there may be up to 50 such 
referrals per year.  

46. The approximate cost per referral is expected to be around £600. Therefore the 
FM expects the ASNTS to incur additional costs of around £30k per annum. 

47. Table 3 of the FM summarises the total estimated costs per annum on the 
Scottish administration in relation to extending the rights to children under the 
additional support for learning legislation. This shows estimated additional costs of 
£187k between September 2016 and March 2017 rising to £330k per annum 
thereafter. 

48. With regard to potential costs on local authorities, the FM does not anticipate 
any significant additional costs to arise as the likelihood of these rights being used by 
children is considered to be “rare”. However it states that— 

“In light of the fact that it has not been possible to establish a baseline for the 
number of children who may use their rights, and as a result of the experience 
in other jurisdictions where rights have been extended but not been used at all, 
it has not been possible to cost the rights either individually or collectively. It 
has not been possible to accurately assess the cost of extending rights and an 
estimated amount has not been included in this memorandum.” 

49. The FM goes on to confirm that as it is possible that some costs may arise, “it is 
intended that implementation of the rights will be reviewed following commencement 
to ensure that costs on the administration are recognised.” (paragraph 48) It is 
unclear from the FM whether this refers to the administration of local authorities or to 
the Scottish administration (although it falls under the heading Costs to Local 
Authorities). 

50. SLC agreed that related costs were likely to be minimal although Fife Council 
stated that any associated costs were “difficult to anticipate.” ELC noted that in its 
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area, the “number of ASN referrals emanating from pre-nursery and nursery has 
increased by 88% in just the last 5 school sessions,” placing “a prioritisation 
requirement on educational psychologists and other ASN teams.” 

51. The ability to reallocate teachers to these vulnerable groups, ELC stated, was 
“being explored against the backdrop of the teacher number guarantee.” 

52. ELC therefore felt “compelled to point out the additional burden that will be 
placed on local authorities as a result of increasing ASN rights” which, it considered, 
would increase ASN referrals as a whole. 

Section 21: Compulsory GTCS Registration 
 
53. The FM notes that the introduction of compulsory GTCS (General Teaching 
Council for Scotland) registration for currently unregistered teachers at independent 
and grant-aided schools will lead to costs for those teachers in this position. 

54. It further notes that “there may be financial consequences for the smaller 
special schools within the independent sector who may find it a challenge to attract 
GTCS registered teachers and this may affect the school’s ability to continue to 
operate.” However, the FM expects this risk to be mitigated by the proposed 
transitional arrangements which are expected to allow up to two years before all 
teachers are registered. 

55. The Scottish Council of Independent Schools (SCIS) stated that whilst the FM 
had identified the financial consequences for smaller schools, it had failed to do so 
for mainstream schools, particularly those offering an international curriculum, which 
might encounter problems in recruiting registered teachers “of high calibre in a 
specific subject.” 

56. Expanding on this point, the SCIS stated that the FM had only considered the 
costs of registration fees (£83 for initial registration followed by an annual fee of £50) 
and did not “take into account the costs to schools/individual teachers of undertaking 
additional qualifications, if required, in order to meet GTCS registration 
requirements.” 

57. Noting that the Business Impact Regulatory Assessment referred to 732 
unregistered teachers as of September 2013 of whom 240 would face “greater 
difficulties” in meeting GTCS requirements, the SCIS sought “greater clarity around 
the difficulties anticipated” and asked “what support (including financial) would be 
offered to those individuals/schools if GTCS registration becomes mandatory.” 

58. The SCIS gave examples of possible courses which unregistered teachers 
might be required to undertake, ranging from £940 to £3,995 in cost, and suggested 
that a more flexible approach to registration (for example recognition of service in 
lieu of qualifications) would help to reduce costs. 

59. Until further discussions with the GTCS had taken place, the SCIS considered 
there to be a high margin of uncertainty around additional training costs. 
Furthermore, the SCIS considered the proposed two-year transitional period to be “a 

http://www.gov.scot/Publications/2015/03/1634/0
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very tight timeframe” given the uncertainty over what would be required and the 
potential time commitment involved in undertaking further qualifications. 

60. The SCIS also sought clarification of who would be responsible for collecting 
data relating to teachers in independent schools. It noted that the Government no 
longer collected such data through an annual census and felt it would be 
inappropriate for it to do so as it was not a regulatory body. 

61. The GTCS stated that the FM did not “adequately reflect the full nature of the 
work that needs to be undertaken by it to deliver on the registration of all teachers in 
independent and grant aided schools,” particularly in relation to the preparatory work 
needed to establish the necessary framework. 

62. The GTCS provided a detailed breakdown of the £15,000 costs it considered 
would be needed for it to meet the Bill’s requirements and suggested that the 
Government should make a one-off payment to it to cover them. 

General Comments 

63. Rather than commenting on specific aspects of the Bill, some respondents 
made more general comment on the costs of the Bill as a whole. 

64. East Ayrshire Council (EAC), for example, noted “the potential for significant 
additional costs should uptake in certain areas be higher than anticipated,” It stated 
that it would be unable to absorb these costs and would require Government funding 
to support delivery. 

65. EAC concluded by stating that “close review and scrutiny will be required to 
ensure costs associated with delivering the Bill are identified and councils properly 
funded in line with this.” 

66. ELC also stated— 

“with increasing school rolls, teacher guarantee, budget savings and flat grant 
there is little manoeuvrability in identifying additional funds…there are many 
financial pressures to be addressed in relation to existing budgets and any 
additional financial costs that are not subject to specific or additional funds will 
impact adversely. It is difficult to anticipate how much will be required to meet 
any increased expenditure but additional funding to local authorities should be 
allocated to meet these costs.” 

Conclusion 

67. The Committee is invited to consider the above in taking evidence from the Bill 
Team. 

 
Alan Hunter 

Assistant Clerk to the Committee 
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Finance Committee 
 

16th Meeting, 2015 (Session 4), Wednesday 27 May 2015 
 

Subordinate Legislation: Scottish Tax Tribunals (Time Limits and Rules of 
Procedure) Regulations 2015 (SSI 2015/184) 

 
Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the Scottish Tax Tribunals (Time Limits and 
Rules of Procedure) Regulations 2015 (SSI 2015/184). 

2. The instrument along with its accompanying Policy Note is attached. 

Policy Objectives 

3. The Revenue Scotland and Tax Powers Act 2014 provides for appeals against 
decisions of the First-tier Tax Tribunal to be made to the Upper Tax Tribunal. 
Appeals against decisions made by the Upper Tax Tribunal may also be made to the 
Court of Session. 

4. The regulations set a deadline of 30 days from the relevant date (the date on 
which the decision appealed against or the statement of reasons for the decision 
was sent to the appellant) within which any application for permission to appeal 
against it must be received. 

5. The regulations also set out procedural rules for both Tribunals which, the 
Policy Note states, mirror the existing UK rules of procedure “insofar as possible.” 

Consultation 

6. The Policy Note states that a consultation paper and draft rules of procedure for 
both Tribunals was published in October 2014 with a closing date of 9 January 2015. 
It further states that— 

“Six responses were received and the draft Rules of Procedure were revised 
to take account of these responses.” 

7. The Policy Note states that “a list of those who responded to the consultation 
together with an analysis of the responses is being published on the Scottish 
Government’s website separately.” However, Government officials have confirmed 
that this information has not yet been published. 

Delegated Powers and Law Reform Committee consideration 

8. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 19 May 2015 and agreed to draw the attention of the Parliament to 
the instrument. Its report drew the attention of the Parliament to the instrument on 
the grounds that it considered there to have been “an unusual or unexpected use of 
the powers conferred by the parent statute.” 

http://www.legislation.gov.uk/ssi/2015/184/contents/made
http://www.legislation.gov.uk/ssi/2015/184/contents/made
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/sur-15-30w.pdf
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9. The relevant extracts of the report are attached at Annexe A. 

10. The instrument delegates to Tax Tribunals the power to vary the time limit to 
apply for permission to appeal against a tribunal decision (set at 30 days by the 
instrument). However, the Act appears to specify that only the Government can vary 
such time limits. Furthermore, the Delegated Powers Memorandum stated— 

“The time limit for applying for permission to appeal is a procedural matter and 
it is, therefore, considered, to be more appropriate to set out the requirements 
in subordinate legislation rather than on the face of the Bill. It is, however, 
considered to be of such importance that it should be set out in regulations 
made by the Scottish Ministers rather than left to Tribunals rules.” 

11. The Government’s view was that the instrument did not constitute an unusual 
use of the powers conferred by the RSTP Act as— 

“It is entirely normal for rules governing the procedure before a tribunal or 
court to provide that tribunal or court with general discretion to relax 
timescales in a particular case. We do not consider that it would be normal for 
the enabling powers under which the rules are made to say expressly that 
rules may confer such a discretion, nor is there anything in the RSTPA which 
in our view would support an argument that the powers in section 51 are not 
usable in this way.” 

 
Other subordinate legislation on Tax Tribunals 
12. Members may also wish to note that the DPLRC has reported on another 
instrument in relation to tax tribunals, the Scottish Tax Tribunals (Conduct and 
Fitness Assessment Tribunal) Rules 2015 (SSI 2015/187).  This instrument is 
required to be laid before the Parliament but does not have any procedure attached 
to it. 

13. The RSTP Act allows Ministers to make rules in relation to the conduct of, and 
disciplinary matters (sanctions) against, Tribunal members. The Act specifies that 
the conduct rules shall apply to the Tribunals President but remains silent on 
whether the disciplinary rules also apply. 

14. The DPLRC considered the instrument at its meeting on 19 May 2015 and drew 
the attention of the Parliament to the instrument on the grounds that it considered it 
to be “an unusual or unexpected use of the powers conferred by the parent statute” 
for ministers to have powers to impose disciplinary sanctions on the President. 

15. The relevant extracts of the report are attached at Annexe B. 

16. The Government’s view was that the instrument did not constitute an unusual 
use of the powers conferred by the RSTP Act as it considered that Parliament’s 
“clear intention” was to allow ministers to make rules “in connection with” the conduct 
of the President. 

17. The DPLRC report also drew the attention of the Parliament to the instrument in 
respect of “a minor drafting error” and invited the Government to correct it by 
amendment. 

http://www.scottish.parliament.uk/S4_Bills/RSTPB_DPM.pdf
http://www.legislation.gov.uk/ssi/2015/187/contents/made
http://www.legislation.gov.uk/ssi/2015/187/contents/made
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18. The Government acknowledged the minor drafting error but considered that it 
was unlikely to have any practical effect.  

19. As the instrument has no procedure attached, the Committee has no formal 
role in terms of reporting on or making any recommendation in respect of the 
instrument. 

Negative instruments: procedure  

20. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the DPLRC (on various technical grounds) and by the 
relevant lead committee (on policy grounds).  

21. Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  

22. If the motion is agreed to by the lead committee, the Parliamentary Bureau 
must then lodge a motion to annul the instrument to be considered by the Parliament 
as a whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  
 
Conclusion 

23. The Committee is invited to consider the instrument. 

Alan Hunter 
Assistant Clerk to the Committee 
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Annexe A: Extract from DPLRC Report 
 

Scottish Tax Tribunals (Time Limits and Rules of Procedure) Regulations 2015 
(SSI 2015/184) (Finance Committee) 

1. Section 39 of the Revenue Scotland and Tax Powers Act 2014 (“the Act”) 
provides that the Scottish Ministers may by regulations specify time limits within 
which the permissions to appeal required by sections 34(3) or 36(3) of the Act must 
be sought. Those subsections relate to appeals from decisions of the First-tier Tax 
Tribunal for Scotland to the Upper Tax Tribunal for Scotland, and from the Upper Tax 
Tribunal on to the Court of Session. Section 51 provides that there are to be rules 
regulating the practice and procedure to be followed in proceedings at the First-tier 
Tax Tribunal and the Upper Tax Tribunal. 

2. The Regulations set out time limits of 30 days from the “relevant date”. The 
“relevant date” is defined in detail in regulations 3 and 4.  The time limits apply to 
applications to the First-tier Tribunal or, if the First-tier Tribunal refuses, to the Upper 
Tax Tribunal for permission to appeal to the Upper Tax Tribunal on a point of law. 
They also apply to applications to the Upper Tax Tribunal for permission to appeal to 
the Court of Session on a point of law. 

3. The Regulations also set out rules of procedure for the First-tier Tax Tribunal 
and the Upper Tax Tribunal.  The rules are contained in the Schedules to the 
instrument. The Policy Note with the instrument explains that the general approach, 
so far as possible, is to mirror the existing rules of procedure as they apply to the UK 
First-tier Tax Tribunal and tax cases in the UK Upper Tribunal, with appropriate 
modifications to reflect Scottish terminology and practice.    

4. The Regulations are subject to the negative procedure and come into force on 
1 June 2015. 

5. In considering the Regulations, the Committee asked the Scottish 
Government for an explanation of how certain provisions (in rule 5(3)(a) in each of 
Schedules 1 and 2) have been made in exercise of a proper use of the enabling 
powers in the Act. The correspondence is reproduced at Annexe C.  

Outline of provisions  
6. Rule 5(3)(a) in Schedule 1 (among other provisions) confers powers of 
delegation upon the First-tier Tribunal for Scotland by direction in relation to the 
conduct or disposal of proceedings at any time, to extend or shorten the time for 
complying with any rule in the Schedule,  practice direction issued by the President 
of the Scottish Tax Tribunals under section 57 of the Act, or regulation 3(2) of this 
instrument.   

7. Rule 5(3)(a) of Schedule 2 confers equivalent powers upon the Upper Tax 
Tribunal (although to extend or shorten the time limits under either regulation 3(2) or 
4(2), rather than 3(2) alone).  Those provisions in Schedule 1 and 2 are referred to 
below as collectively “the 5(3)(a) rules”.      

http://www.legislation.gov.uk/ssi/2015/184/contents/made
http://www.legislation.gov.uk/ssi/2015/184/contents/made
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8. Regulations 3(2) and 4(2) of the instrument set out particular time limits for 
requesting permission from the First-tier Tribunal or the Upper Tribunal (as the case 
may be) to make an appeal. Section 39 of the Act provides that the Scottish 
Ministers may by regulations specify time limits within which the permissions to 
appeal required by sections 34(3) or 36(3) of the Act must be sought.  

9. The Regulations therefore set out time limits of 30 days from the “relevant 
date” (as further explained above).         

10. The 5(3)(a) rules confer some general powers on the First-tier Tax Tribunal 
and the Upper Tribunal (as the case may be), by direction, to vary any time limits 
which have been set. The making of a direction is not subject to Parliamentary 
scrutiny or procedure.  This applies whether it relates to another time limit specified 
in the rules, or those time limits specified in regulation 3(2) or 4(2), or any time limits 
which the President of the Scottish Tax Tribunals might specify by direction under 
section 57 of the Act. However in making any decision to vary a time limit, the Tax 
Tribunal considering the matter must have regard to their overriding objective to 
determine cases which are before them fairly and justly (per rule 2 in each of 
Schedules 1 and 2).  

Committee consideration of the Scottish Government’s correspondence  
11. The general approach taken by the Scottish Government in response to the 
Committee is that the provisions which allow the Tax Tribunals (by direction, in 
relation to the conduct or disposal of proceedings before them) to extend or shorten 
time limits which apply are considered to be a permissible delegation of powers in 
relation to procedural matters. The Committee accepts this as a general analysis, but 
considers that particular issues are raised, because the power conferred on the Tax 
Tribunals in the  5(3)(a) rules extends to— 

(1)  any variation of the 30 day time limit for permission to appeal which has 
been set by regulations under section 39 of the Act; and 

(2) any variation of any time limits which may be specified by the President of 
the Tax Tribunals in relation to proceedings, by practice direction under section 
57 of the Act.      

(1): Variation of the 30 day time limit set by regulations under section 39 of the Act 

12. The Committee does not agree that it is “entirely normal” in the circumstances 
that decisions of the Tax Tribunals under the rules should alter the time limits which 
have been set by regulations under section 39 of the Act. In particular, the 
Government’s Delegated Powers Memorandum (“DPM”) which was submitted with 
the 2014 Bill states as follows in relation to the powers in section 39. (The section 
was 36 in the Bill at introduction): 

“The time limit for applying for permission to appeal is a procedural matter and 
it is, therefore, considered, to be more appropriate to set out the requirements 
in subordinate legislation rather than on the face of the Bill. It is, however, 
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considered to be of such importance that it should be set out in regulations 
made by the Scottish Ministers rather than left to Tribunals rules.”  

13. The Committee agrees that the setting of a 30 day limit for requesting 
permission to appeal to the Upper Tax Tribunal or the Court of Session (as the case 
may be) is a matter of importance.  The Committee also considers that it is plain 
from that statement in the DPM that the Scottish Government’s intention in proposing 
section 39 for enactment was that the time limits for permission to appeal would be 
set by regulations by the Ministers, rather than being “left to Tribunals rules”. This is 
done by regulations 3(2) and 4(2) of this instrument. 

14. The Committee considers that the provisions in the 5(3)(a) rules (which by 
means of Tribunal rules delegate power to the Tax Tribunals to vary the time limits 
which are specified in regulations 3(2) and 4(2)) are an unusual or unexpected use 
of the powers conferred by the parent statute (i.e., in section 39).  

(2): Variation of any time limits which may be specified by the President of the Tax 
Tribunals in relation to proceedings, by practice direction under section 57 

15. Directions by the President of the Scottish Tax Tribunals in terms of section 
57 of the Act may deal only with matters of practice and procedure in proceedings 
before the Tribunals.  However it appears to the Committee that the power which is 
also conferred by the 5(3)(a) rules upon the Tax Tribunals to vary any procedural 
time limits which may be set by the President by direction under section 57 may also 
be a matter of some significance. The Committee therefore draws this power to the 
attention of the subject committee considering the instrument, for any further 
consideration.    

16. The Committee therefore draws the Regulations to the attention of the 
Parliament under reporting ground (g). In a particular respect, rule 5(3)(a) in 
both Schedules 1 and 2 have been made by what appears to be an unusual or 
unexpected use of the powers conferred by the parent statute.  

17. In Schedule 1, rule 5(3)(a) confers power on the First-tier Tax Tribunal to 
extend or shorten the time for complying with the time limit specified in 
regulation 3(2) of this instrument (30 day time limit for permission to appeal to 
the Upper Tax Tribunal). In Schedule 2  a similar power is conferred on the 
Upper Tax Tribunal, to modify the time limits specified in regulations 3(2) and 
4(2) (time limit for permission to appeal to the Upper Tax Tribunal or to the 
Court of Session). 

18. Regulations 3(2) and 4(2) are made by the Scottish Ministers in exercise 
of the powers conferred by section 39 of the Revenue Scotland and Tax 
Powers Act 2014 (“the Act”) to specify a time limit within which the permission 
to appeal must be sought. The Scottish Government’s Delegated Powers 
Memorandum which accompanied the 2014 Bill stated as follows, in relation to 
the powers which on the bill’s enactment were conferred by section 39:  
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“The time limit for applying for permission to appeal is a procedural 
matter and it is, therefore, considered to be more appropriate to set out 
the requirements in subordinate legislation rather than on the face of 
the Bill. It is, however, considered to be of such importance that it 
should be set out in regulations made by the Scottish Ministers rather 
than left to Tribunals rules.”  

19. The Committee considers accordingly that it is an unusual or 
unexpected use of the powers conferred by the parent statute to provide in the 
rules of procedure for the First-tier Tax Tribunal and the Upper Tax Tribunal 
that the Tribunals may by direction extend or shorten (in relation to 
proceedings at any time) the time limits which are specified by regulations 3(2) 
and 4(2).   

20. The Committee also draws a further aspect of rule 5(3)(a) in both 
Schedules 1 and 2 to the attention of the subject Committee considering the 
instrument. The rules also confer power on the First-tier Tax Tribunal and the 
Upper Tax Tribunal to extend or shorten the time for complying with any 
matter of practice or procedure specified by the President of the Tax Tribunals 
under section 57 of the Act. This power to vary procedural time limits in 
proceedings before the Tax Tribunals would apply, even where a direction by 
the President could provide that a time limit specified in his direction must be 
adhered to. 

 

Annexe C 
Scottish Tax Tribunals (Time Limits and Rules of Procedure) Regulations 2015 
(SSI 2015/184) 

On 8 May 2015, the Scottish Government was asked: 

Rule 5(3)(a) in Schedule 1 (among other provision) confers powers of delegation 
upon the First-tier Tribunal by direction in relation to the conduct or disposal of 
proceedings at any time, to extend or shorten the time for complying with any rule in 
the Schedule,  practice direction issued by the President of the Scottish Tax 
Tribunals under section 57 of the Revenue Scotland and Tax Powers Act 2014 
(“RSTPA”), or regulation 3(2) of this instrument.   

Rule 5(3)(a) of Schedule 2 confers equivalent powers upon the Upper Tax Tribunal 
(although to extend or shorten the time limits under either regulation 3(2) or 4(2), 
rather than 3(2) alone).  (Rules 5(3)(a) in each Schedule are referred to here as “the 
5(3)(a) rules”).   
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(1) Please explain why it is considered that the 5(3)(a) rules are a proper and 
usual/expected use of the powers contained in RSTPA which are cited in the 
preamble to the instrument, given that- 

(a)  While section 56(1) of RSTPA expressly allows the tribunal rules to 
modify the application of other rules relating to the giving of evidence and 
administering oaths so far as applying to proceedings before the Tax 
Tribunals, it appears that those cited powers do not expressly permit the 
delegation of powers to modify (in relation to such proceedings) the tax 
tribunal rules themselves, or a practice direction issued under section 57, or 
the contents of regulations issued by the Scottish Ministers under RSTPA; 
and  

(b) Section 54 of RSTPA permits the tribunal rules to make provision about 
proceedings in a case which sets time limits for making applications, but there 
is no express provision in that section enabling the delegation of power to 
modify the time limits which may be specified by the Ministers by regulation 
under RSTPA, or in the tribunal rules themselves, or by the President of the 
Tax Tribunals by practice direction under section 57.       

(2)  If other power is relied on to make the 5(3)(a) rules which are not cited in the 
preamble to the instrument (for instance the ancillary powers in section 255 of 
RSTPA), please explain why reliance on this power is appropriate. 

The Scottish Government responded as follows: 

The 5(3)(a) rules are considered by the Scottish Government to be a proper and not 
unusual use of the powers contained in section 51(1) of RSTPA. Section 51(1) 
allows rules to be made regulating the practice and procedure to be followed in 
proceedings at the First-tier Tribunal and the Upper Tribunal. It is entirely normal for 
rules governing the procedure before a tribunal or court to provide that tribunal or 
court with general discretion to relax timescales in a particular case. We do not 
consider that it would be normal for the enabling powers under which the rules are 
made to say expressly that rules may confer such a discretion, nor is there anything 
in the RSTPA which in our view would support an argument that the powers in 
section 51 are not usable in this way. 
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Annexe B: Extract from DPLRC Report 
 
Points raised: instruments not subject to any parliamentary procedure 
Scottish Tax Tribunals (Conduct and Fitness Assessment Tribunal) Rules 2015 (SSI 
2015/187) (Finance Committee) 

21. Paragraph 22 of schedule 2 to the Revenue Scotland and Tax Powers Act 
2014 (“RSTPA”) provides that the Scottish Ministers may make rules for the 
purposes of or in connection with the investigation and determination of any matter 
concerning the conduct of members of the Scottish Tax Tribunals, and the review of 
any such determination. Schedule 1 of this instrument sets out rules for this purpose, 
to be known as The Scottish Tax Tribunals (Conduct) Rules 2015 (“the conduct 
rules”). 

22. The conduct rules require the Scottish Ministers to appoint a judge of the 
Inner House of the Court of Session as the disciplinary judge to supervise the 
operation of the rules and to carry our certain functions under them. They provide for 
the investigation of allegations of misconduct on the part of a member of the Scottish 
Tax Tribunals, including an initial assessment of the allegation by the Scottish 
Ministers followed by consideration by the disciplinary judge if the allegation is not 
dismissed.  The rules further provide for the Scottish Ministers to refer the allegation 
to a judge nominated by the disciplinary judge (who must be a judge of the Court of 
Session) and for the nominated judge to investigate the allegation and report.  If the 
complaint is substantiated, the President may take disciplinary action as provided for 
in paragraph 24(1) of schedule 2 to the RSTPA (i.e. the President may give the 
member formal advice, a formal warning or a reprimand). 

23. Paragraph 31 of schedule 2 to the RSTPA provides that the Scottish Ministers 
must constitute a fitness assessment tribunal when requested to do so by the 
President of the Tax Tribunals, and may do so in such other circumstances as they 
see fit in consultation with the President. Paragraph 32 provides that the Scottish 
Ministers may make rules as to the procedure to be followed in proceedings at a 
fitness assessment tribunal. Schedule 2 of this instrument sets out such rules, to be 
known as the Scottish Tax Tribunals (Fitness Assessment Tribunal) Rules 2015. 

24. The Rules are subject to the laying requirement in section 30(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010. They come into force on 1 
June 2015.  

25. In considering the instrument, the Committee asked the Scottish Government 
a number of questions on the drafting of the Rules. The correspondence is 
reproduced at Annexe E.  

 

 

 

http://www.legislation.gov.uk/ssi/2015/187/contents/made
http://www.legislation.gov.uk/ssi/2015/187/contents/made
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Rule 13(8) of the Scottish Tax Tribunals (Conduct) Rules 2015 

Outline of provisions 
26. Paragraph 22(1) of schedule 2 to the RSTPA enables the Scottish Ministers to 
make rules “for the purposes of or in connection with the investigation and 
determination of any matter concerning the conduct of members of the Tax 
Tribunals”. That power is relied on to make the conduct rules in Schedule 1 of the 
instrument. 

27. Rule 13 of the conduct rules makes provision relating to the taking of 
disciplinary action following a substantiated complaint against a member of the 
Scottish Tax Tribunals. Paragraph (7) of rule 13 provides for modification of that rule 
where the member who is the subject of a nominated judge’s report is the President 
of the Tax Tribunals (“the President”). Rule 13(8) as read with rule 13(7)(b) confers 
power on the Scottish Ministers, having received the nominated judge’s report on an 
allegation against the President, to give the President formal advice, a formal 
warning or a reprimand. 

28. Paragraph 20(2) of schedule 2 to the RSTPA expressly provides that 
paragraphs 21 to 23 of that schedule, which make provision about conduct rules, 
apply to the position of the President. The Act is however silent on whether 
paragraphs 24 and 25, which provide for disciplinary action to be taken following an 
investigation and recommendation under the conduct rules, apply to the President. 

Committee’s consideration of the Scottish Government’s correspondence 
29. The Scottish Government notes in its response that paragraph 22(1) of 
schedule 2 to the RSTPA allows the Scottish Ministers to make rules “in connection 
with” the investigation and determination of conduct matters. In the Scottish 
Government’s view “given the Parliament’s clear intention to allow the making of 
rules by the Scottish Ministers in relation to the conduct of the President and the 
absence in RSTPA of any provision regarding action following on an investigation 
into that person’s conduct, the provision at rule 13(8) of schedule 1 is within the 
powers conferred by paragraph 22(1).” 

30. The Committee agrees that provision about disciplinary action following the 
investigation and determination of a conduct matter could be construed as provision 
“in connection with” that investigation and determination, and accordingly does not 
suggest that any vires issue arises. 

31. However the Committee notes that Part 3 of schedule 2 to the RSTPA is 
structured so as to separate disciplinary matters from conduct matters. Conduct 
matters are dealt with in paragraphs 21 to 23, while disciplinary matters (reprimand 
etc. and suspension of members) are dealt with in paragraphs 24 to 26. Paragraphs 
21 to 23 are expressly applied to the position of the President, but the Act is silent on 
the application of paragraphs 24 to 26 to that position. Accordingly the Scottish 
Government’s contention that there is a clear intention to allow the making of rules 
by the Scottish Ministers about the conduct of the President does not appear to 
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assist, since the rule in question makes provision about discipline rather than about 
conduct, and the provisions in the Act on discipline do not expressly apply to the 
President. 

32. Nor does the Committee accept the Scottish Government’s contention that the 
absence in the RSTPA of any provision regarding action following an investigation 
into the President’s conduct means that making provision about those matters must 
be within the enabling power. The Committee notes that the provisions in Part 4 of 
schedule 2 to the RSTPA on assessment of the fitness of members, including 
provision enabling removal from office following the report of a fitness assessment 
tribunal, are expressly applied to the position of the President by virtue of paragraph 
30(2) of that schedule. The absence of equivalent provision in Part 3 gives rise to 
doubt about whether Parliament intended to empower the Scottish Ministers to take 
disciplinary action in relation to the President following determination of a conduct 
matter. 

33. Accordingly, the use of the power in paragraph 22(1) of schedule 2 to the 
RSTPA to make procedural rules concerning disciplinary action which may be taken 
in relation to the President appears to be inconsistent with other provision made in 
the RSTPA, and as such represents an unusual or unexpected use of that power. 

Rule 12(6) of the Scottish Tax Tribunals (Conduct) Rules 2015 
34. Rule 12 of the conduct rules makes provision for review by the disciplinary 
judge of any determinations in a report by a nominated judge, and enables the 
disciplinary judge to require the nominated judge to reconsider any of the 
determinations. Rule 12(6) provides for paragraphs (2) and (3) of rule 11 (procedure 
and conduct of an investigation) to apply to an interview (or re-interview) of a person 
by the nominated judge for the purposes of reconsidering a determination. Those 
paragraphs provide for notice to be given to an interviewee, permit the interviewee to 
be accompanied, and provide for recording of the interview. 

35. Paragraph (4) of rule 11 also concerns interviews by the nominated judge for 
the purposes of an investigation. It provides that a member of the tax tribunals is to 
comply with a request that he or she be interviewed. The conduct rules do not 
however expressly provide for that paragraph to apply to interviews under rule 12 as 
it applies to interviews under rule 11. 

36. The Scottish Government confirms in its response that rule 11(4) should have 
been applied in the context of an interview under rule 12. In the Scottish 
Government’s view, the omission is unlikely to have practical effect “since it is 
considered unlikely that a member of the Scottish Tax Tribunals who is under 
investigation would ever refuse to be interviewed by the nominated judge, 
particularly as refusal is impermissible in terms of rule 11(4) and an interview under 
rule 12(5) is highly likely to be a re-interview”. 

37. The Committee accepts that the omission is unlikely to have practical effect 
for the reasons given by the Scottish Government, but reports it as a minor drafting 
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error under the general ground. The instrument expressly applies other provisions of 
rule 11 to interviews by the nominated judge under rule 12 for the purposes of 
reconsidering a determination. The failure to expressly apply the rule regarding 
compliance with a request for interview (rule 11(4)) to such interviews accordingly 
gives rise to doubt about whether or not it is intended to apply in those 
circumstances. The Committee recommends that the omission be rectified by an 
amending instrument as soon as practicable. 

38. The Committee therefore draws the instrument to the attention of the 
Parliament on the Committee’s reporting ground (g). Rule 13(8) (as read with 
rule 13(7)(b)) of the Scottish Tax Tribunals (Conduct) Rules 2015 in Schedule 1 
to the instrument (“the conduct rules”), has been made by what appears to be 
an unusual or unexpected use of the powers conferred by the parent statute. 

39. Paragraph 22(1) of schedule 2 to the Revenue Scotland and Tax Powers 
Act 2014 (“RSTPA”) provides that the Scottish Ministers may make rules for 
the purposes of or in connection with the investigation and determination of 
any matter concerning the conduct of members of the Scottish Tax Tribunals, 
and the review of any such determination. That power is relied on to make 
provision in rule 13 of the conduct rules to the effect that, following receipt of 
a report determining a conduct matter in relation to the President of the Tax 
Tribunals (“the President”), the Scottish Ministers may give the President 
formal advice, a formal warning or a reprimand.  

40. Conduct matters are dealt with in paragraphs 21 to 23 of schedule 2 to 
the RSTPA, while disciplinary matters (reprimand, warnings and suspension of 
members) are dealt with in paragraphs 24 to 26. By virtue of paragraph 20(2) of 
schedule 2, paragraphs 21 to 23 apply expressly to the position of the 
President. However the Act is silent on the application of paragraphs 24 to 26 
to the position of the President. Accordingly it would appear that the 
provisions in the RSTPA concerning disciplinary action which follows on from 
an investigation and recommendation in accordance with the conduct rules do 
not expressly apply to the President.  

41. As such, the use of the power in paragraph 22(1) of schedule 2 to the 
RSTPA to make provision enabling the Scottish Ministers to take disciplinary 
action in relation to the President appears to be  inconsistent with other 
provision made in the RSTPA. 

42. The Committee accordingly considers that it appears to be an unusual 
or unexpected use of the power in paragraph 22(1) of schedule 2 to provide in 
the conduct rules that the Scottish Ministers, following receipt of a report 
determining a conduct matter in relation to the President of the Tax Tribunals, 
may give the President formal advice, a formal warning or a reprimand.  

43. The Committee also draws the instrument to the attention of the 
Parliament on the general reporting ground in respect of a minor drafting 
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error. Rule 12(6) of the conduct rules does not expressly provide for rule 11(4) 
to apply to an interview under rule 12(5)(c) (review by disciplinary judge) as it 
applies to an interview conducted under rule 11(1)(c) (procedure and conduct 
of an investigation). The Scottish Government acknowledges that rule 11(4) 
should have been applied in the context of an interview under rule 12. The 
Committee accordingly invites the Scottish Government to correct the 
omission by an amendment as soon as practicable. 

Annexe E 
Scottish Tax Tribunals (Conduct and Fitness Assessment Tribunal) Rules 2015 
(SSI 2015/187) 

On 7 May 2015, the Scottish Government was asked: 

1. Rule 9(3) of Schedule 1 to the instrument provides that a judge nominated by 
the disciplinary judge to consider an allegation of misconduct under the rules is to be 
a judge of the Court of Session. The Policy Note states that the judge nominated by 
the disciplinary judge may be either a judge of the Court of Session or a sheriff 
principal. Is there an error in the Policy Note? 

2. Rule 12 of Schedule 1 makes provision for review by the disciplinary judge of 
the determinations in a report, and for the disciplinary judge to require the nominated 
judge to reconsider any of the determinations. Rule 12(6) provides for paragraphs (2) 
and (3) of rule 11 (procedure) to apply to an interview (or re-interview) of a person by 
the nominated judge for the purposes of reconsidering a determination. Paragraphs 
(2) and (3) of rule 11 provide for notice to be given to an interviewee, permit the 
interviewee to be accompanied, and provide for recording of the interview. 

Paragraph (4) of rule 11 also concerns interviews by the nominated judge for the 
purposes of the investigation. It provides that a member of the tribunals is to comply 
with a request that he or she be interviewed. Is that provision also intended to apply 
to an interview by the nominated judge for the purposes of reconsidering a 
determination under rule 12? If so, it would appear that express provision is required. 

3. Rule 13(7) of Schedule 1 provides for the modification of rule 13 
(substantiated complaint: disciplinary action) where the member of the Scottish tax 
tribunals who is the subject of a nominated judge’s report is the President of the Tax 
Tribunals (“the President”). Rule 13(8) as read with rule 13(7) confers power on the 
Scottish Ministers, having received the nominated judge’s report on an allegation 
against the President, to give the President formal advice, a formal warning or a 
reprimand. 

The instrument is made under the powers in paragraphs 22 and 23 of schedule 2 to 
the Revenue Scotland and Tax Powers Act 2014 (“the RSTPA”) (paragraph 32 of 
that schedule which is also cited as an enabling power is not relevant here). 
Paragraph 22(1) enables the Scottish Ministers to make rules “for the purposes of or 
in connection with the investigation and determination of any matter concerning the 
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conduct of members of the Tax Tribunals”, while paragraph 23(a) enables such rules 
to make different provision for different purposes.  

Paragraph 20(2) of schedule 2 provides that paragraphs 21 to 23 (conduct rules) 
apply to the position of the President of the Tax Tribunals. Paragraph 24 of that 
schedule, which provides for disciplinary action to be taken following an investigation 
and recommendation under the rules, does not therefore appear to apply to the 
position of the President.  

The position can be contrasted with the provisions on fitness and removal in Part 4 
of schedule 2. Paragraph 30(2) provides that the whole of Part 4, including removal 
of a member from office following receipt of a report (paragraph 41) applies to the 
position of the President of the Tax Tribunals, subject to the modifications in 
paragraph 42. 

Please therefore explain: 

(a)  Why the provision in rule 13(7) and (8) which confers power on the Scottish 
Ministers to give the President formal advice, a warning or a reprimand (after 
completion of the investigation and determination of a conduct matter) is properly 
made in exercise of the powers in paragraphs 22 and 23 of schedule 2 to the 
RSTPA, and  

(b)  Why that provision is consistent with provision made in paragraph 20(2) of 
that schedule. 

4. Rule 15(1) of Schedule 1 provides for the withdrawal of a complaint at any 
time before the President has received a report about it under rule 13(1). How is this 
rule intended to apply where the tribunal member who is the subject of the complaint 
is the President, and where accordingly the President will not be sent a report by 
virtue of rule 13(7)? Does the Scottish Government consider the application of rule 
15(1) in those circumstances to be sufficiently clear? 

5. Rule 3(1) of Schedule 2 to the instrument confers certain functions on the 
chairing member of a fitness assessment tribunal. How is the identity of the chairing 
member of such a tribunal to be determined, and does the Scottish Government 
consider the method of determination to be sufficiently clear? 

The Scottish Government responded as follows: 

1. There is an error in the Policy Note. The provision in the draft of the Rules 
which allowed a sheriff principal to be appointed was deleted at a late stage and 
unfortunately an equivalent change was not made in the Policy Note. 

2. Paragraph (4) of rule 11 should have been applied in the context of an 
interview under rule 12. However, the omission is thought unlikely to have practical 
effect since it is considered unlikely that a member of the Scottish Tax Tribunals who 
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is under investigation would ever refuse to be interviewed by the nominated judge, 
particularly as refusal is impermissible in terms of rule 11(4) and an interview under 
rule 12(5) is highly likely to be a re-interview. 

3. Paragraph 22(1) of schedule 2 to the RSTPA allows the Scottish Ministers to 
make rules “in connection with” the matters set out in the sub-paragraph. We 
consider that, given the Parliament’s clear intention to allow the making of rules by 
the Scottish Ministers in relation to the conduct of the President and the absence in 
RSTPA of any provision regarding action following on an investigation into that 
person’s conduct, the provision at rule 13(8) of schedule 1 is within the powers 
conferred by paragraph 22(1). 

4. Rule 13(1) provides for copies of a report to be sent to both the President and 
the Scottish Ministers. Against that background, it is our view that rule 15(1) is to be 
read as allowing a complaint to be withdrawn at any time before Ministers receive a 
report under rule 13(1) (in a case where the report concerns the President). 

5. Paragraph 33(2) of schedule 2 to RSTPA provides for members of a fitness 
assessment tribunal to be selected by the Scottish Ministers with the agreement of 
the Lord President. This mechanism would also apply to the selection of the chairing 
member.   
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